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Ddar Mr. Sylva:
I

FOUR MILE AND WEED VALLEY RESERVOIR WETLANDS RESTORATION PROJECT IN
MODOC COUNTY

Op August 4,2l}L,the State Water Resources Control Board (State Water Board), Division of
Witer Rights (Division) received US Forest Service, Modoc National Forest (USFS) certified
letter No. 7008 1140 0002 8675 8065 (August 4 letter). The USFS contends that the final
payment of $6,465.13 for costs incurred by the Division in processing the water quatity
certification under section 4Q1 of the Clean Water Act (401 WOC) is not warranted pursuant to
Carlifornia Code of Regulations, title 23, section 3833, subdivision (bX4) because the revised
application was submitted within 12 months of the denial without prejudice, procedural problems
we're corrected, and there was no significant change in the project. ln addition, the USFS
contends that it is not necessary to appropriate water to the Four Mile and Weed Valley storage
taditities because the US Bureau of Reclamation (USBR) has a pre-1914 appropriation right 

-

anil the two federal agencies have entered into a Memorandum of Understanding (MOUffor
USFS to proceed with the restoration project. The USFS positions regarding payment due for
40il WQC processing and the need for the water right application are not in accord with the
requirements of the-law.

Processinq Costs for 401 Water Qualitv Certification

California Code of Regulations, title 23, section 3833, subdivision (bX4) does not exempt the
apirlicant from paying lhe reasonable cost of processing the 401 WOb'application, but rather
sta'tes that no fee additional to any unpaid fee need accompany the revised application. This
does not mean that reasonable costs do not continue to accrue as contemplated in
section 3833, subdivision (bX2XB).

The amount of $6,465.13 is the Division's fee for servicing the USFS request lor a 401WQC.
Thib amount dqes not include costs for internal legal counsel. These gosts may be
incorporated into the Division costs for processing-the 401 WQC if continued counsel is
req'uired due to USFS's refusal to remit payment.
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W3ter Riqhts Aopljcation

Ortr Decem \er 21,2OO7 the Executive Director of the State Water Board denied without
prejudice the July 3, 2007 application for 401 WQC, in part because the. USFS had not provided
evldence of a valid water right for the Four Mile and Weed Valley storage facilities. The USFS
asr,serts in the August 4 lett6r "that no appropriative water is required toi tnis project as the
UQBR already holds a pre-December 19, 1914 appropriative right dated April 9, 1910" and that
"tFljs right includes tributaries in the proposed project area which are tributary to Willow Creek."
Th'e Four Mile Reservoirs were constructed after 1914 and the purpose of water use under the
federal reservation filed by the USFS was for stockwatering. There is no water right
dopumentation filed by the USFS on Weed Valley Reservoir. Furthermore, the USFS cannot
cla'im a federal reserved water right for wildlife enhancement'because this was not a primary
us^b Oectared for US forest land. (/n re Determination of Rights of Water of Hallett Creek
Strpam Sysfem (1988) 44 Cal.3d 448.) Tfiese reasons weie provided as the basis for the
Oehial in the December 12,2007 Division Memorandum (enclosed) that accompanied the denial
letier.

Division staff review of ,information provided in the August 2008 USFS letter also finds the
following: , 
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1. The 1984 MOU and subsequent MOU's between USBR and USFS are viewed as USFS
operational or bypass agreements that protect the USBR water supply to Clear Lake

I Reservoir and do not'constitute a water right.

The Division has no record that the USBR transferred any portion of its pre-1914
entitlement to the USFS.

There is no delivery system from Clear Lake Reservoir to the upstream USFS facilities,
regardless of any contracts to deliver water between the USBR and the USFS.

The USBR does not have diversion structures upstream of Clear Lake Reservoir, and
therefore does not have control of the USFS storage facilities.

From 1910 to 2XLz,the originai Ct""r. Lake Reservoir dam was structurally unstable,
and the USBR was unable to maximize storage at the high water level. For this reason,
the full appropriation amount of 527,000 acre-feet annually, as claimed under pre-1914
Statement of Water Diversion and Use Number 5004910, may have been partially
forfeited for nonuse during the 92 years leading up to reconstruction'of the dam in
2002.1

Conclusion

USFS indicates in its answer to Question 3d of the revised application for a 401 WQC that there
ma! Oe a need to file a water right application for the Four Mile and Weed Valley facilities.
Division staff agrees that an application to appropriate water is needed, and further concludes- 
that' because water stored in the Four Mile and Weed Valley facilities has not been appropriated

t Upper Lost River and Clear Lake Reservoir Watershed - Total Maximum Daily Load Analysis Report Water
Temperature and Nutrients, California Regional Water Quality Control Board, North Coast Region, December 27,
2004, page 9.
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pursuant to state law, such appropriation is a trespass against the State of California. An
apillication to appropriate water for storage in the Four Mile and Weed Valley Reservoirs must
belsubmitted to the Division.

Thg July 2OO7 application wa's denied without preluJice because the USFS had not submitted
anrlappli."lion to appropriate water stored in the Four Mile and Weed Valley Reservoirs. The
US.FS's revised 401 WQC did not correct the procedural problem. Therefore, the initial $1000
deposit that accompanied the revised application was appropriate. The remaining balance of
$61465.13 incurred for processing the revised 401 WQC application, as previously identified in
thefDivision's June 24,2OOB certified letter, is owed to the State Water Board.

lf ygit have any questions regarding these matters, please contact Camilla Williams
(9110) 327-4807 or at CKWilliams@waterboards.ca.qov, or Whalen Toy at (916) 341-5408 or at
WTov@waterboards. ca. qov.

L

Sihperely,

,  
Cff i iG[ruAL SIGNED EY:

Leq Grober, Manager
Hegrings and Special Programs Section

Enclosure
I

cc: Barry Hill
1 USDA - Forest Service
t Pacific Southwest Region

1323 Club Drive
Vallejo, CA 94592

!

I Patty Buettner
US Modoc National Forest
PO Box 367

, Tulelake, CA 96134

Jim lrvin, District Ranger
US Modoc National Forest
800 West 12th Street
Alturas, CA 96101

John Ranlett
Ducks Unlimited
Western Regional Office
3074 Gold Canal Drive
Rancho Cordova, CA 95670

Jim Kassel, Les Grober, Matt Bullock (OCC)

WTqy:ds August 18-19, 26, 28, September 5, and September 9-1 1 , '2008
U:\Hbrdrv\WTO\1401 cert\4Mile-Weed Valley 4-18-08\4mile-Weed response to 8-08USFS ltr(9-
3-08).doc
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U" S. Bureau of  Reclamat ion
2800 Cottage l,lay
Sacrament.o, CA 95925

crent,l emen :

b,IATTR RiOIiT APPLICATI$$I . DRY PRAIRIE CREEK IN
KLAI-IATH COIJNTY, OREGON

For you inf$rmat ion,  we are enclosing A f ' lot ice of  .
Applicatlon to Appropriate t 'Jater from $regon which rnay have:
impact on r iEht c la imed under Stateinent 4910"

Si ncerely,

ORI€INAt $IGNED B''f

l{halen Toy
Sani t i lry Engginerlrl ng Assocf ate
Appl icat ion Uni t  #1

Encl  osure
WT0Y:knox  9 /9 /88 249r0
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